
Office of Thrift Supervision 
Department oi the Treasurv 

i 700 G Street. N.W.. ‘L’ashtneton. DC. 352 l 12El936-6W3 

May 19, 1994 

Re: Request 'for Interpretive Position under 
12 C.F.R. Part 563g 
Exemption from the offering Circular 
Requirements for Resales of Shares 
Acquired through Employee Benefit Plans 

Dear 

This is in response to your letters dated Sentember 15, and 
October 8, 1993, submitted on behalf of 

(the llSavings Bank"). You asked 
for an opinion concluding that resales of Savings aSSOCiatiOn 
securities made in accordance with Rule 144' of the Securities 
and Exchange Commission (llSECn) are exempt from the offering 
circular requirements of the office of Thrift Supervision's 
("OTS") securities offering regulations ("Securities Offering 
Regulations") .z you also asked that we concur in your opinion 
that shares issued under the Savings Bank's employee benefit pfans 
are not "restricted securities" as defined in Rule 144. 

For the reasons explained below, we conclude that resales of 
savings association securities made in accordance witi all of the 
conditions of Rule 144, and which, therefore, would be exempt 
under section 4(I) of the securities AC*, would be exempt from 
the offering circular requirement of § 5639.2 of the Securities 
Offering Regulations under g 563g.3(b) of the Securities offering 
Regulations. we also concur in your opinion that shares issued 

1 
17 C.F.R. 0 230.144 (1993) ("Persons deemed 

in a distribution and therefore not underwriters. 

2 12 C.F.R. Part 563g (1993) . 

3 15 U.S.C. § 77d(l) (SUpp. L IT? 19921. , 

under the plans are not "restricted sekzrities.” 

not to be engaged 
It) ("Rule 144"). 
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Backcrround 

The Savings Bank is a federally chartered stock Savings bank. 
The Savings Bank's common sxock is registered Pursuant to 12(g) of 
the Securities Exchange Act of 1934‘ and has been traded cn a 
public exchange since July 1990.' AS of September 9, 1993, the 
Savings Bank had 11, 273,316 shares of common stock issued and 
outstanding. 

The Savings Bank has adopted, with shareholder approval, tvo 
Employee Stock Incentive Plans and a Non-Employee Directors' Stock 
Incentive Plan (collectively the Vlans4'). The Plans issue shares 
to the Savings Bank's directors, officers and employees pursuant 
an exemption from the offering circular reqUirements.6 

Under the Employee Stock Incentive Plans, employees, 
including employee directors, may receive stock options, Stock 
Appreciation Rights, restricted stock, deferred stock or a 
combination of these awards. There are 900,000 shares or 8.21 of 
the Savings Bank's outstanding common stock reserved for issuance 
under the .Employee Stock Incentive Plans. 

The Non-Employee Directors' Stock Incentive Plan may grant 
each non-employee director options to purchase shares of the 
Savings Bank's common stock at an exercise price equal t0 100% of 
the fair market value of the Savings Bank's ccmmon stock at the 
date of the grant. There are 250,000 shares, or 2.3%, Of the 
Savings Bank's outstanding common stock reserved for issuance 
under the Non-Employee Directors' Stock Incentive Plan. 

Participants in the Plans who desire to resell shares 
acquired through the Plans have concerns that they may be deemed 
to be "under~riters~~ under the Securities Offering Requlations and 

L 15 U.S.C. 5 781(g) (Supp. IV 1992). 

6 The offering circular requirements do not apply to an issuer's 
offer or sale of securities..."lt]O its officers, directors or 
employees pursuant ~3 an employee benefit plan or a dividend or 
interest reinvestment plan, and provided that any such plan has been 
approved by the majority of shareholders present in person or by 
proxy at an annual or special meeting of the shareholders of the 
savings association." 12 C.F.R. 5 5639.3(g) (1993). 



that they 
circzlart 

would consequently be required to file offering 
to resell their shares. 
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Discussion 

1. me Securl,re fferbq Regulations '4' s 0 

Section 563g.2 of the Securities Offering Regulations 
prohibits all offers and sales of securities by savings 
associations unless (1) the offer or sale is accompanied or 
preceded by an offering circular filed with, and declared 
effective by the OTS, or (2) an exemption from t&e offering 
circular requirement is available.' For purposes of 0 563g.2, 
the term "savings association" includes any Wndemriter" 
Wrticipatin~ 
association. 

in the distribution of securities of a savings 
in 81mderwriter48 generally is defined as Itany 

person who has purchased from an issuer with a View to, or offers 
or Eel2 for an issuer in connection with, the distribution of any 
security G.: participates or has a participation in the direct or 
mdirect underwriting of any such undertaking. . . .llv 

The Securities Offering Regulatfons exclude from the 
definition of the term %ndemriter" aay person who has 
continuously held the securities being transferred for a period of 
tvo consecutive years, provided that the securities sold in any 
one transaction must be less than 10 percent of the issued and 
outstanding securities of the same class. 
(1993) (the Wnderwriter ExemptiorP). 

u. 5 563g.l(a)(14) 
The Underwriter Exemption 

operates as a "safe harbor" because persons who meet this specific 
test are by daf inition not subject to the offering circular 
requirement. 

The Underwriter Exemption is not the only exemption from the 
of ferrng circular requirement .I0 section 563g.3 (b) exempts from 
the offering circular requirement offers and sales of securities 
that would be exempt under section 3(l) or section 4 of the 
Securities Act, by reason of. an eXmpfiOn other than section 
3 (a)(5) (for regulated savings associations) and section 3(a) (11) 
(for intrastate offerings). section 4( 1) of the Securities Act" 
is pertinent to your inquiry because it exempts "transactions by ' 
any person other than an issuer, underwriter, or dealer." Whether 

; 

7 12 C.F.R. g 563g.2(a) (1993). 

8 u. § 563g.l(a)(ll) (1993). 

9 u. 0 563g.l(a) (14) (1993). 

10 OTS Op. Chief Counsel, July 10, 1992- 

11 15 U.S.C. 5 776(l) (Supp. Iv 1992). 
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a person falls within one of these exemptions depends on the facts 
and circumstances surrounding each transaction-' Because the 
deteminations under these exemptions are fact-specific, 0%‘~ 
policy has been to decline to opine on the availability of an 
exemption from underwriter status outside of the Underwriter 
Exemption.!3 

You assert that Plan 
4(l) of the Securities Act PL 

articipants wish to rely on section 
in selling shares acquired through 

the Plans, and that the most practical means for relying upon 
section 4(l) would be to resell the securities Pursuant to Rule 
144. 

Section 4(l) of the Securities Act exempts from the 
registration requirements of the securities Act t=nsactions "by 
any person other than an issuer, underwriter, or dealer."" 
Section 4(1) exempts only trading transactions h+veen individual 
investors with respect to securities already issued and does riot 
exempt distributions by issuers or underwriters-'6 The 
definition of Wnderwriter" in the securities ACt17 is 
substantially sMlar to the definition in the Securities Offering 

42 Federal Home Loan Bank Board Re8olutfOn NO- 96-200, February 
28, 1986, 51 Fed. Req. 8184, 8185 (1986). 

15 
OTS Op. Chief Counsel, December 29, 1993 at 5: OTS OP. Fief 

Counsel, July 10, 1992 at 3. 

lb 15 U.S.C. § 776(l) (Supp. IV 1992). 

15 
Lp- § 776(l). 

16 Notice of Adoption of Rule 144 Relating to the Definition of 
the Terms 1Vnderwriter*8 
Transactions" 

in Sections 4 (1) and 2 (11) and @*Brokers’ 
in Section 4(4) of the Securities Act of 1933 

Adoption of Form 144, and Rescission of Rules 154 and 155 under tha; 
Act, Securitfes Act Release No. 5223, 17 C-F-R- 0 2910615S, [1971-72 
Transfer Binder] Fed. sec. L. Rep. (CCH) Pam. 79,487, p- 81,049, at 
81,052 (Jan. 11, 1972). 

17 15 U.S.C. 5 77b(l1). ?!he term 'underwriter' means any person 
who has purchased from an issuer with a view to, or Offers or sells 
for an issuer in connection with, 
or pan'-' 

the distribution of any security, 
,,lpates or has a direct or indirect participation in any 

such undertaking, or participates or has a participation in the 
direct or indirect underwriting of any such undertaking: but such 
term shall not include a person whose interest is limited to a 
commission from an underwriter or dealer not in excess of the usual 
and customary distributors' or sellers' c~ission.~~ j& 
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Regulations.'* 
as "links in a 

Individual investors are underwriters if they act 

from an issuer 
chain of transactions through which securities move 
to the public.1119 

Prior to the adoption of Rule 144, 
seller of securities was an 

in determining whether a 
llunderwriter" under the Securities 

Act, the staff of the SEC looked to subsequent acts and 
circumstances to determine whether the seller had acquired his or 
her shares "with a view to distribution" at the time of 
acquisition (arch like the process the OTS uses to make that 
determination under the Securities Offering Regulationsto). The 
SEC staff examined factors such as the length of tima the person 
had held the securities ("holding period") and whether there had 
been an unforeseeable change in the circumstances of the holder. 
The SEC concluded that reliance upon such factors did not ammre 
adequate protection of investors through the maintenance of 
infomed trading markets and led to uncertainty in the application 
of the registration provisions of the Securities Act." 

IA 1972, the SEC adopted Rule 144 under Section 4(l) of the 
Securities Act, among other authorities. 
"safe harbor" 

Rnle 144 provides a 
from the definition of VnderwriteP under section 

4(l) of the Securities Act for sales of securities by any 
“aff iliate'l (as defined in Rule 144) or any other person who sells 
'@restricted securities” as defined in Rule 144.'* The rule 

18 12 C.F.R. g 563q.l(a)(14) (1993). 

19 Securities Act Release No. 5223, suug note 16, at 81,053. 

20 m FRLBB Resolution No. 86-200, February 28, 1986, 51 Fed. 
Reg. 8184, 8185 (1986). ("Factors to be considered in making such 
a determination include, but are not limited to, the length of time 
the purchaser has held the securities prior to m-sale, whether 
there has been an unforeseeable change in the cir-tames of the 
purchaser, and whether the purchaser has assumed the economic risks 
of the investpant, and therefore, is not acting as a conduit for 
sales to the public of the securities, directly or indirectly, on 
behalf of the issuer.") 

21 Securities Act Release No. 5223, SUbr‘E note 16, at 81,053. 

22 m 17 C.P.R. 5 230.144(b); 17 C.F.R. § 230.144(a)(3) 
(1993). '*Restricted securities (1 are defined as securities that 
are acquired directly or indirectly from the issuer, or from an 
affiliate of the issuer, in a transaction or chain of transactions 
not involving any public offering, or securities acquired from me 
issuer that are subject to the resale limitations of Regulation D 
or Rule 701(c) under the securities Act, or securities that are 
subject to the resale limitations of Regulation D and are acquired 
in a transaction or chain of transactions not (continued) 
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provides that a person shall not be deemed to be Wqaged in a 
diszibution,tt and thus shall not be deemed t3 be an "underwriter" 
for purposes of Secrrion 4(l) of the Securities Act, if all of the 
provisions of the mle are satisfied in conducting resales of 
securities.= Generally, the mle requires a two-year holding 
period for restricted securities." Even after the two-Year 
holding period has been satisfied, 
securities which may be sold,25 

Rule 144 limits the amount of 

securities must be sold,26 
specifies the manner in which the 

and requires that there be adequate 
public information about the issuer available in the 
marketplace.27 

Through the provisions of 17 C.F.R. 0 239.144(C), Rule 144 
requires full and fair disclosure of the character of securities 
sold in trading transactions. Rule 144 also creates greater 
certainty and predictability in the application of the 
registration provisions of the securities Act be replacing 
subjective standards with more objective ones. 

In adopting the Lvle, the SEC noted that, while Rule 144 is 
not an exclusive means for reselling restricted securities and 
securities held by affiliates without registration, Persons who 
offer or sell restricted securities without cmqlying with Rule 
144 were put on notice by the commission that in view of the broad 
remedial purposes of the act and of public policy which s+rOWlY 
supports registration, they will have a substantial burden of 
proof in establishing that an exemption from registration is 
available for such offers or sales and that such Dersons and t=he 
brokers and other 
so at their risk. 2% 

ersons who participate in the isransactions do 

involving any public offering or securities that are acquired 
transaction or chain of transactions not involving any public 
offering. 

23 Preliminary Note to Rule 144, "Persons Deemed Not to Be _ 

in a 

Engaged in a Distribution and Therefore Not Underwriters", u., 
§ 230.144 (1993) and 17 C.F.R. 0 230.144(b) (1993). 

2c 17 C.F.R. § 230.144(d)(l) (1993). 

25 17 C.F.R. § 230.144(e) (1993). 

26 
Ip. § 230.144(f) (1993). 

27 IQ. § 230.144(c) (1993). 

28 Securities Act Release No. 5223, subrz note 16, at 81,053. 

29 Ip. at 81,050. 
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Differences Between the Underwriter Exemption and Rule 
144 

Underwriter Exemption differs from Rule 144 in several -. 
respects. First, 
between restricted 

the Underwriter Exemption does not distinguish 
and unrestricted securities. Second, the 

Underwriter Exemption treats affiliates and nonaffiliates of an 
issuer alike. Third, the aggregate amount of securities a person 
may sell in any one transaction under the Underwriter Exemption is 
greater than the amounts of securities a p-on my sell under 
Rule 144. 
information 

mum, the Underwriter Exemption do66 not require 
on the issuer to be publicly available* Fifth, the 

Underwriter Exemption has no exception6 to t&a *o-Year holding 
period. In contrast 
period in all cases. 

fO Rule 144 does not apply the -o-year holding 
In this respect, the Underwriter 

Exemption can be more restrictive than Rule 144. 

The Federal Home Loan Bank Board (VIiIZB”), OTS’s predecessor 
agency, 
directly 

.;;corporated the Underwriter Exemption as a safe-harbor 
into the definition of %xxdemrite+' ba the Secutiti66 

Offering Regulations in6tead of promulgating a separate regulation 
similar to Rule 144." 
Offering R6qUlatiOn6, 

Since the adoption of the Securitier 
the FBLBB and the OTS have advised that 

r66ales of securities made pursuant to the requirements of Rule 
144 do not qualify 
Exemption.= 

for an exception from the Underwriter 
Wo continue to believe that rMal6s of seCUritie6 

made pursuant to Rule 144 do not qualify for eXemption from the 
offering circular requirement of 0 563g.2 under the Underwritu 
Exemption. However, the difference6 noted above, and PartfCuhr~y 
the strict two-year holding period in the Underwtit6r Exemption, 
have created a significant obstacle for penons seeking to 6611 
savings association securities, vis-a-vi6 p6r6ons seeking to sell 
securities of a corporation subject to the Securities Act, who 
would not have to comply with the two-year holding period under 
Rule 144. 

SD The two-year holding period in Rule 144, 17 C.F.R. 
0 230.144(d) (1993), does not apply if the securities are not 
restricted. See also inf-& note 39 and acccmpanying text. 

31 12 C.F.R. 0 563g.l(a)(14) (1993). 

32 FBLBB Resolution No. 86-200, February 28, 1986, 51 Fed. Req. 
8184 - 8185 (1986) ("Xnstead of promulgating a separate regulation 
similar to the Commission's Rule 144, the Board has decided to 
incorporate a safe-harbor directly into its definition of 
fundemriter.'w). 

3s smf, e.u., OTS Op. Chief Counsel, Jay 10, 1992 at 1. 
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4. Relationship Between Rule 144 and the OTS Securities 
gfferina Reaulations 

Section 563g.qb) of the securities offering Regulations 
exempts from the offering circular requirement offers and sales of 
securities that would be exempt under section 4 cf the Securities 
Act. Section 4(l) of the Securities Act" exempts' among other 
things, transactions by any person other than an underwriter as 
defined in section 2(u) of the securities Act-55 After 
carefully reviewing OTS'S experience under the Undemiter 
Exemption, the significant obstacle presented by the two-year 
holding period in the Underwriter Exemption, Rue 144 and the 
SEC's experience with Rule 144 since 1972, CTS now concludes that 
a person who offers or sells securities in comPlf=ce with the 
strrngent requirements of Rule 144 qualifies for an exemption 
under section 4(l) of the Securities Act and, therefore, for an 
exemption under 12 C.F.R. 0 563g.3(b) (1993) l Accordingly, a 
person may sell those securities without complying with the 
offering circular requirement of 12 C.F.R. 5 5639.2 (1993). OTS 
will follow SEC opinions, releases and “no-ac+ion” Positions in 
determining whether a person has complied with Rule 144. 

80 meted Securities 

You also asked whether shares issued 
considered "restricted securities" within 
144.56 

under the Plans would be 
the meaning of Rule 

The SEC does not treat securities received by non-affiliates 
under employee benefit plans (such as the Plans) a8 "r~~rictad 
securities" for purposes of Rule 144 if (1) the issuer is a 
reporting company under the Securities Exchange Act of 1934: (2) 
the stock being distributed is actively traded in the open market, 
and (3) the number of shares being distributed is relatively small 
in relation to the number of outstanding shares of that class-" 

34 13 U.S.C. 5 776(l) (Supp. IV 1992). 

35 15 U.S.C. 0 77b(ll) (Supp. Iv 1992). The definition of the 
term "underwtiter" 
§ 563g=l(a)(14), 

in the Securities Offering Regulation, 12 C.F.R. 
is substantially similar to the definition in 

Section 2(11) of the Securities Act. 

36 
m, note 22. 

37 Employee Benefit Plans, securities Act Release No. 6188, 17 
C.F.R. g 231.6188, Fed. Sec. L. Rep. (CM) Vol. I, Para- 1051 at p. 
2073 (Feb. 1, 1980). gut Employee Benefit Plans, Securities Act 
Release No. 6867, 17 C.F.R. g 231.6867, Cl990 Transfer Binder) Fed. 
Sec. L. Rep. (CCH) Para. 84,605, p. 80,037 at 80,849, n. 128 (June 
6, 1990) (" . ..effective as of June 20, 1989, with (continued) 
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You represent that all of the above conditions Will be met in 
conducting the resales by Plan partiCipantso 
are met, 

If those conditions 
*de would concur in your position that the shares are not 

"restricted securities" for purposes of Rule 144 l 

Consistent witi the SEC’s position on this issue, resales of 
non-restricted shares by an ttaffiliate"m must be made either 
pursuant to a registration statement/offering circular or in 
compliance with all of the conditions of Rule 144 except for the 
two-year holding period requirement.39 

Fonclusiog 

After careful consideration, we conclude that persons who 
resell savings association securities acquired through employee 
benefit plans in accordance with the conditions of Rule 144 are 
exempt from the offering circular requirement of § 563g.2 of the 
Securities Offering Regulation under § 563g.3(b) of the Securities 
Offering Regulation. Also, based upon the infOrZmZiOn and 
representations contained in your letter, We Concur in your 
Position that shares acquired through the Plans are not 

respect to all future is6uances of securities of 'top hat' stock 
Option plans sold to executives pursuant to an e=mPtiOn frum 
-gistration under section 4(Z) (15 U.S.C. § 7X(2)) of the 
Securities Act or Regulation D thereunder, it is the staff8s 
position that such securities are 'restricted securities' a6 defined 
by mle 144 as are all securities is6ued in reliance upon an 
exemption from registration under section 4 (2) or Regulations [sic) 
D.") 

17 C.F.R. 5 230.144(a)(l) (1993). Ah l'afffliate" of an 
issuer is '*a person that directly, 
more intermediaries, 

or indirectly through one or 
controls or is controlled by, or is under 

common control with, such issuer." 

39 m Securities Act Release No. 6099, 17 C.F.R. § 231.6099, 
Fed. Sec. L. Rep. (cm) Vol. I, Para. 27058, p. 2819-3 af 2819-T 
(Aug. 8, 1979); Securities Act Release NO. 6281, 17 C- F- R. 
5 231.6281, Fed. Sec. L. Rep. (CC!E) Vol. I, Para. 1051, Pa 2073-30 
at 2073-39 (Jan. 15, 1981) ("With respect to resales by affiliates, 
the staff indicated in Release 6188 that, even when the three 
conditions described above are satisfied, resales by such per6ons 
would continue to be subject to registration in the absence of an 
available exemption, In this 
regard, 

such as that provided by Rule 144. 
the staff also ha6 stated that if the three conditions are 

complied with the securities involved will not be considered 
‘restricted securities' under Rule 144. [Footnote omitted). ~ a 
result, affiliates may disregard the two-year holding puiod 
requirement of Rule 144 in the event they choose to rely on at 
rule for the resale of their securities.") 
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aorestricted securitiesa far purposes of Rule 144 if the reSaleS 
are effected as represented in your letter. 

In reaching the foregoing conclusions, we have relied on the 
factual representations contained in the materials submitted to . 

us. our positions depend on the accuracy and comPletenese of 
those representations. my material change in facts or 
circumstances from those set forth in your letter could result in 
conclusions different from those expressed h-ein. 

If you have any questions concerning the foregoing, Please 
contact Jeffrey Mooney, Senior Attorney, at (202) 906-6549 or 
Deborah Silberman, Assistant Chief Counsel, a+ (202) 90+7013- 

Sincerely, 

Acting Chief Counsel 

cc: Rqional Counsel 
Regional Director 
Southeast Regional Office 

David Enzel 

V. Gerard Comizio 
CASD 


